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(C) A report of the audits and exami-
nations required under this subdivi-
sion, together with the action taken 
thereon, will be noted in the fiduciary 
records of the applicant. 

(iv) Funds awaiting investment or dis-
tribution. Funds held in a fiduciary ca-
pacity by the applicant awaiting in-
vestment or distribution will not be 
held uninvested or undistributed any 
longer than is reasonable for the proper 
management of the account. 

(v) Custody of investments. (A) Except 
for investments pooled in a common 
investment fund in accordance with 
the provisions of paragraph (e)(5)(vi) of 
this section, the investments of each 
account will not be commingled with 
any other property. 

(B) Assets of accounts requiring safe-
keeping will be deposited in an ade-
quate vault. A permanent record will 
be kept of assets deposited in or with-
drawn from the vault. 

(vi) Common investment funds. The as-
sets of an account may be pooled in a 
common investment fund (as defined in 
paragraph (e)(5)(viii)(C) of this section) 
if the applicant is authorized under ap-
plicable law to administer a common 
investment fund and if pooling the as-
sets in a common investment fund is 
not in contravention of the plan docu-
ments or applicable law. The common 
investment fund must be administered 
as follows: 

(A) Each common investment fund 
must be established and maintained in 
accordance with a written agreement, 
containing appropriate provisions as to 
the manner in which the fund is to be 
operated, including provisions relating 
to the investment powers and a general 
statement of the investment policy of 
the applicant with respect to the fund; 
the allocation of income, profits and 
losses; the terms and conditions gov-
erning the admission or withdrawal of 
participations in the funds; the audit-
ing of accounts of the applicant with 
respect to the fund; the basis and 
method of valuing assets held by the 
fund, setting forth specific criteria for 
each type of asset; the minimum fre-
quency for valuation of assets of the 
fund; the period following each such 
valuation date during which the valu-
ation may be made (which period in 
usual circumstances may not exceed 10 

business days); the basis upon which 
the fund may be terminated; and such 
other matters as may be necessary to 
define clearly the rights of participants 
in the fund. A copy of the agreement 
must be available at the principal of-
fice of the applicant for inspection dur-
ing all business hours, and upon re-
quest a copy of the agreement must be 
furnished to the employer, the plan ad-
ministrator, any participant or bene-
ficiary of an account, or the individual 
for whose benefit the account is estab-
lished or that individual’s beneficiary. 

(B) All participations in the common 
investment fund must be on the basis 
of a proportionate interest in all of the 
investments. 

(C) Not less frequently than once dur-
ing each period of 3 months the appli-
cant must determine the value of the 
assets in the fund as of the date set for 
the valuation of assets. No participa-
tion may be admitted to or withdrawn 
from the fund except (1) on the basis of 
such valuation and (2) as of such valu-
ation date. No participation may be ad-
mitted to or withdrawn from the fund 
unless a written request for or notice 
of intention of taking such action has 
been entered on or before the valuation 
date in the fiduciary records of the ap-
plicant. No request or notice may be 
canceled or countermanded after the 
valuation date. 

(D)(1) The applicant must at least 
once during each period of 12 months 
cause an adequate audit to be made of 
the common investment fund by a 
qualified public accountant. 

(2) The applicant must at least once 
during each period of 12 months pre-
pare a financial report of the fund 
which, based upon the above audit, 
must contain a list of investments in 
the fund showing the cost and current 
value of each investment; a statement 
for the period since the previous report 
showing purchases, with cost; sales, 
with profit or loss; any other invest-
ment changes; income and disburse-
ments; and an appropriate notation as 
to any investments in default. 

(3) The applicant must transmit and 
certify the accuracy of the financial re-
port to the administrator of each plan 
participating in the common invest-
ment fund within 120 days after the end 
of the plan year. 
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(E) When participations are with-
drawn from a common investment 
fund, distributions may be made in 
cash or ratably in kind, or partly in 
cash and partly in kind: Provided, That 
all distributions as of any one valu-
ation date must be made on the same 
basis. 

(F) If for any reason an investment is 
withdrawn in kind from a common in-
vestment fund for the benefit of all 
participants in the fund at the time of 
such withdrawal and such investment 
is not distributed ratably in kind, it 
must be segregated and administered 
or realized upon for the benefit ratably 
of all participants in the common in-
vestment fund at the time of with-
drawal. 

(vii) Books and records. (A) The appli-
cant must keep its fiduciary records 
separate and distinct from other 
records. All fiduciary records must be 
so kept and retained for as long as the 
contents thereof may become material 
in the administration of any internal 
revenue law. The fiduciary records 
must contain full information relative 
to each account. 

(B) The applicant must keep an ade-
quate record of all pending litigation 
to which it is a party in connection 
with the exercise of fiduciary powers. 

(viii) Definitions. For purposes of this 
paragraph (e)(5), and paragraph 
(e)(2)(v), and paragraph (e)(7) of this 
section— 

(A) The term ‘‘account’’ or ‘‘fiduciary 
account’’ means a trust described in 
section 401(a) (including a custodial ac-
count described in section 401(f)), a cus-
todial account described in section 
403(b)(7), or an individual retirement 
account described in section 408(a) (in-
cluding a custodial account described 
in section 408(h)). 

(B) The term ‘‘plan administrator’’ 
means an administrator as defined in 
§ 1.414(g)–1. 

(C) The term ‘‘common investment 
fund’’ means a trust that satisfies the 
following requirements: 

(1) The trust consists of all or part of 
the assets of several accounts that 
have been established with the appli-
cant, and 

(2) The trust is described in section 
401(a) and is exempt from tax under 
section 501(a), or is a trust that is cre-

ated for the purpose of providing a sat-
isfactory diversification of investments 
or a reduction of administrative ex-
penses for the participating accounts 
and that satisfies the requirements of 
section 408(c). 

(D) The term ‘‘fiduciary records’’ 
means all matters which are written, 
transcribed, recorded, received or oth-
erwise come into the possession of the 
applicant and are necessary to preserve 
information concerning the acts and 
events relevant to the fiduciary activi-
ties of the applicant. 

(E) The term ‘‘qualified public ac-
countant’’ means a qualified public ac-
countant, as defined in section 
103(a)(3)(D) of the Employee Retire-
ment Income Security Act of 1974, 29 
U.S.C. 1023(a)(3)(D), who is independent 
of the applicant. 

(F) The term ‘‘net worth’’ means the 
amount of the applicant’s assets less 
the amount of its liabilities, as deter-
mined in accordance with generally ac-
cepted accounting principles. 

(6) Special rules—(i) Passive trustee. (A) 
An applicant that undertakes to act 
only as a passive trustee may be re-
lieved of one or more of the require-
ments of this paragraph upon clear and 
convincing proof that such require-
ments are not germane, under all the 
facts and circumstances, to the manner 
in which the applicant will administer 
any trust. A trustee is a passive trustee 
only if under the written trust instru-
ment the trustee has no discretion to 
direct the investment of the trust 
funds or any other aspect of the busi-
ness administration of the trust, but is 
merely authorized to acquire and hold 
particular investments specified by the 
trust instrument. Thus, for example, in 
the case of an applicant that under-
takes merely to acquire and hold the 
stock of regulated investment compa-
nies, the requirements of paragraph 
(e)(5)(i)(A)(3) in its place, and (i)(D), 
and (vi) of this section shall not apply 
and no negative inference shall be 
drawn from the applicant’s failure to 
demonstrate its experience of com-
petence with respect to the activities 
described in paragraph (e)(4)(ii)(E) to 
(H) of this section. 

(B) The notice of approval issued to 
an applicant that is approved by reason 
of this subdivision shall state that the 
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applicant is authorized to act only as a 
passive trustee. 

(ii) Federal or State regulation. Evi-
dence that an applicant is subject to 
Federal or State regulation with re-
spect to one or more relevant factors 
shall be given weight in proportion to 
the extent that such regulatory stand-
ards are consonant with the require-
ments of section 401. Such evidence 
may be submitted in addition to, or in 
lieu of, the specific proofs required by 
this paragraph. 

(iii) Savings account. (A) An applicant 
will be approved to act as trustee under 
this subdivision if the following re-
quirements are satisfied: 

(1) The applicant is a credit union, 
industrial loan company, or other fi-
nancial institution designated by the 
Commissioner; 

(2) The investment of the trust assets 
will be solely in deposits in the appli-
cant; 

(3) Deposits in the applicant are in-
sured (up to the dollar limit prescribed 
by applicable law) by an agency or in-
strumentality of the United States, or 
by an organization established under a 
special statute the business of which is 
limited to insuring deposits in finan-
cial institutions and providing related 
services. 

(B) Any applicant that satisfies the 
requirements of this subdivision is 
hereby approved, and (notwithstanding 
subparagraph (2) of this paragraph) is 
not required to submit a written appli-
cation. This approval takes effect on 
the first day after December 22, 1976, on 
which the applicant satisfies the re-
quirements of this subdivision, and 
continues in effect for so long as the 
applicant continues to satisfy those re-
quirements. 

(C) If deposits are insured, but not in 
the manner provided in paragraph 
(e)(6)(iii)(A)(3) of this section, the ap-
plicant must submit an application. 
The application, notwithstanding sub-
paragraph (2) of this paragraph, will be 
limited to a complete description of 
the insurance of applicant’s deposits. 
The applicant will be approved if the 
Commissioner approves of the appli-
cant’s insurance. 

(iv) Notification of Commissioner. The 
applicant must notify the Commis-
sioner in writing of any change that af-

fects the continuing accuracy of any 
representation made in the application 
required by this paragraph, whether 
the change occurs before or after the 
applicant receives a notice of approval. 
The notification must be addressed to 
address prescribed by the Commis-
sioner in revenue rulings, notices, and 
other guidance published in the Inter-
nal Revenue Bulletin (see 
§ 601.601(d)(2)(ii)(b) of this chapter. 

(v) Substitution of trustee. No appli-
cant will be approved unless the appli-
cant undertakes to act as trustee only 
under trust instruments which contain 
a provision to the effect that the grant-
or is to substitute another trustee upon 
notification by the Commissioner that 
such substitution is required because 
the applicant has failed to comply with 
the requirements of this paragraph or 
is not keeping such records, or making 
such returns, or rendering such state-
ments as are required by forms or regu-
lations. 

(7) Procedure and administration—(i) 
Notice of approval. If the applicant is 
approved, a written notice of approval 
will be issued to the applicant. The no-
tice of approval will state the day on 
which it becomes effective, and (except 
as otherwise provided therein) will re-
main effective until revoked. This 
paragraph does not authorize the appli-
cant to accept any fiduciary account 
before such notice of approval becomes 
effective. 

(ii) Notice of disapproval. If the appli-
cant is not approved, a written notice 
will be furnished to the applicant con-
taining a statement of the reasons why 
the applicant has not been approved. 

(iii) Copy to be furnished. The appli-
cant must not accept a fiduciary ac-
count until after the plan adminis-
trator or the person for whose benefit 
the account is to be established is fur-
nished with a copy of the written no-
tice of approval issued to the applicant. 
This provision is effective six months 
after April 20, 1979 for new accounts ac-
cepted thereafter. For accounts accept-
ed before that date, the administrator 
must be notified before the later of the 
effective date of this provision or six 
months after acceptance of the ac-
count. 

(iv) Grounds for revocation. The notice 
of approval issued to an applicant will 
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